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Re-Opening Massachusetts Workplaces in the COVID-19 Era

Strategies for Avoiding Legal Traps Inherent in Forming A New Economy

4 Takeaways From this Note:
Be Informed
Constantly Evaluate Risk
Be Deliberate
Communicate with Clarity

Be Informed. With the shutdown order for nonessential workplaces set to
expire on Monday, May 18, 2020, the Baker administration earlier this week,
loosely outlined a four-phase plan for the gradual reopening of workplaces in
Massachusetts. Reopening the state’'s workplaces is one step forward towards
building a new, sustainable economy in Massachusetts. The administration
also issued a bit of guidance for what COVID-19 safety protocols workplaces
would need to implement before they would be allowed to reopen.

The four-phase plan begins with allowing businesses that naturally require little
to no face-to-face contact to reopen first under strict restrictions. The plan
concludes with a final phase at the time when all workplaces are generally
open and when either vaccines and/or therapy drugs for the treatment of
COVID-19 are readily available and can be prescribed for public use.

In addition to the four-phase plan, the administration has also listed several
fundamental COVID-19 safety principles, such as maintaining social distancing
and wearing face masks in the workplace. Businesses will need to implement
these principles when they reopen. Further details regarding the four-phase
plan and the COVID-19 related safety standards can be found at:
https://www.mass.gov/info-details/reopening-four-phase-approach.

The official reopening plan, expected to be announced on May 18, 2020, will
not be made final until the administration has received a report from its Re-
Opening Advisory Board. The Re-Opening Advisory Board was formed to
gather medical data and other facts necessary to inform the details of the



official reopening plan. That report is also expected to be released on May 18,
2020.

Constantly Evaluate Risk. Now that it looks like economic restrictions are to
be incrementally lifted for the workplace, businesses must be prepared to
evaluate how the COVID-19 era will continue to affect not only the changing
workplace landscape but their future business and legal relationships, as
well. Moreover, in conjunction with the reopening of the court systems, it is
anticipated that there will be a significant increase in litigation as a result of the
impacts COVID-19 has had throughout the economy. The negative implications
of the COVID-19 pandemic for the economy will extend for many years to
come.

Therefore, | believe that many economic endeavors will never “go back to
normal” as some are almost too ready to predict. | believe instead, that we
must ready ourselves to develop practical and realistic strategies based on our
evaluation of what we have done so far in order to apply what we have learned
as we go forward in the era of a “new normal.”

Although no one knows what such a new normal will be, | have ascribed to the
notion that it will be an era where businesses and their lawyers are pushed
further into the realm of conducting the bulk of their business and legal affairs
through the means of artificial intelligence, electronic conference platforms,
and other media that require much less personal interactions. And we must
take steps now to prepare for how we can evaluate the unknown risks that will
necessarily stem from all the new technologies and ways of doing business
that will be the progeny of this new era.

Be Deliberate.Many companies, especially those that have lost revenue due
to COVID-19 closures, are unable to pay rent or to honor supply or other
contractual agreements. Now is the time for those companies to adopt
proactive strategies with legal counsel to review these contracts and to
determine how the inability to fulfill these obligations may affect the
businesses’ legal rights and what legal recourse may be available to redress
them.

Businesses should know that restricting certain high-risk employees from
returning to the workplace because of age or preexisting medical conditions,
even if well-intentioned, may be construed as discrimination under the
law. Employers also need to be prepared for potential discrimination claims
when choosing which workers are furloughed or laid off, and who are rehired.

Conversely, requiring high-risk employees to return to work when they fear
being exposed to the coronavirus may result in OSHA complaints; and
employees who believe they caught the coronavirus while on the job may be
entitled to workers compensation insurance benefits, medical leave and other
recent benefits provided to them by the federal government. At the minimum,









