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STRICTLY SPEAKING: COURT HOLDS STRICT LIABILITY APPLIES 
TO ALL BUILDING CODE VIOLATIONS 

In a monumental case that overruled previous case law, the Supreme Judicial Court in Sheehan v. Weaver held that 

ALL building code violations are now subject to strict liability under G.L. c. 143 s. 51. Prior to this decision, the Court had 

interpreted Section 51 to mean strict liability applied only to those violations relating to fire safety. So why is strict liability so 

significant? Strict liability is liability that attaches without the need to prove 

any fault. The liability attaches by the mere existence of a condition, here 

building code violations that cause injury. So the serious implications of 

expanded 'strict liability' are obvious. These implications for commercial 

property owners are further compounded by a recent Appeals Court 

decision upholding the application of consumer protection liability under 

G.L. c. 93A for injury caused by State Building Code violations (see sidebar). 

In the Sheenan decision's strict liability holding, the Court reasoned 

expanded strict liability in "buildings" was warranted based upon the 

legislative intent of Section 51, as amended over the years since 1972. 

While this expansion of strict liability to places of public assembly 

may be alarming, the decision also provided some sunshine. In its decision, 

the Court actually OVERRULED the trial court's decision by also holding 

there was no strict liability here because the building in which the plaintiff's 

injury occurred was not a "building" as that term is used in Section 51. The 

Court interpreted Section 51 as not including residential use buildings, even 

though the residential use was commercially operated. To include such residential uses in the definition of "building" as 

applied in Section 51 would make the remaining definitions provided in the statute superfluous. The Court cannot make an 

interpretation that would render the remaining definitions useless. Further, previous holdings found residential uses, even 

where commercial in nature, did not categorize such buildings as commercial. Because Section 51 was really intended to 

cover places of public assembly where members of the public may not have the opportunity to notice or find violations, these 
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CONSUMER PROTECTION LIABILITY UPHELD 
FOR BUILDING CODE VIOLATIONS 

PREVIOUSLY IN THIS NEWSLETTER, WE CALLED TO YOUR 
ATTENTION THE JUDICIAL EXPANSION OF LAIBLITY FOR 
BUILDING CODE VIOLATIONS UNDER THE CONSUMER 
PROTECTION ACT G.L. c. 93A IN THE Klairmont matter. 
THE MATTER WAS APPEALED AND A DECISION ISSUED. IN ITS 
DECISION, THE APPEALS COURT UPHELD THE TRIAL COURT'S 
APPLICATION OF CONSUMER PROTECTION LIABILITY UNDER 
G.L. C. 93A TO THE DEFENDANT OWNER OF A LICENSED 
PREMISE. THE SOURCE OF THIS LIABILITY WAS THE TRIAL 
DETERMINING THE DEFENDANT HAD WILLFULLY MA1NT1ANED 
A STAIRWELL THAT WAS IN VIOLATION OF THE STATE 
BUILDING CODE. THE VIOLATIONS ALLEGEDLY CAUSED THE 
FATAL FALL OF AN INTOXICATED PATRON. THE COURT 
UPHELD THE LIABILITY EVEN THOUGH THIS CLAIM WAS PART 
OF A SURVIVAL ACTION BROUGHT BY THE DECEDENT'S 
BENEFICIARIES. THE DEFENDANT FACED A $2.04 MILLION 
JUDGMENT, WHICH WAS REDUCED ON APPEAL ONLY BECAUSE 
CERTAIN DAMAGES AWARDED WERE NOT ALLOWED IN A 
SURVIVAL ACTION. THE CASE PROVIDES AN EXTREMELY 
IMPORTANT REMINDER ABOUT THE SIGNIFICANT EXPOSURE 
COMMERCIAL PROPERTY OWNERS AND MANAGERS FACE IF 

CODE VIOLATIONS ARE FOUND ON THEIR PROPERTIES. 
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are the "buildings" that the statute intended to subject to strict liability, not residential portions of the building like the one at 

issue in Sheehan. 

The take home message here is be mindful of code compliance. If you, as a commercial property owner or manager, 

receive notices of violation act on them quickly. Section 51 does provide a requirement that a notice of the violation be issued 

with a cure period before strict liability can be imposed for any subsequent injury. Therefore, working with the inspector on 

remedying the violation, or counsel to determine if the applicable State Building Code provision was accurately applied, can 

make a world of difference for risk exposure. 

ARCHITECURAL ACCESS BOARD REGULATIONS RECEIVE GUIDANCE ON SUBSTANTIAL BENEFIT 
USED TO DENY COMPLIANCE VARIANCES BASED ON THE COST OF COMPLIANCE 

The State's Architectural Access Board can now deny 'impractical cost' variances due to the existence of a "substantial 

benefit to persons with disabilities" pursuant to 521 Code Mass. Regs. § 5.1 based only upon one disabled lay patron's 

testimony when presented along with relevant design features for the project. In J.M. Hollister, LLC v. Architectural Access 

Board, the Supreme Judicial Court upheld the Architectural Access Board's decision to deny the department store, Hollister, a 

variance from compliance with Architectural Access ("AA") requirements as well as rejecting Hollister's argument that its 

three separate entrances on the same level were one entrance for purposes of AA compliance. Hollister sought a variance 

pursuant to 521 CMR 4.1 claiming AA compliance was financially impractible. The AA regulatory scheme provides that 

"...when compliance with the regulations is necessary, an owner or tenant may seek a variance if it believes 'that full 

compliance with 521 [Code Mass. Regs.] is impracticable.'" I.M. Hollister. LLC v. Architectural Access Board quoting 521 Code 

Mass. Regs. § 4.1." "Impracticable" is defined, for purposes of this regulation, as circumstances where compliance would be 

"technologically unfeasible" or "would result in excessive and unreasonable costs without any substantial benefit to persons 

with disabilities." See, id- quoting 521 Code Mass. Regs § 5.1. 

However, where the AA board found, based upon "substantial evidence," that the requisite "substantial benefit" from 

compliance exists, the cost of compliance cannot be factored in any application for a variance. The overriding policy of 

providing access to those with disabilities trumps the financial implications compliance may create. In I.M. Hollister. the AA 

board took "limited testimony" from a disabled Hollister patron on the "substantial benefit" compliance would create. The 

testimony focused on the "time savings a disabled patron would have if he or she were able to enter through the central porch 

and choose which section to enter, rather than entering the wrong section and having to travel to the correct one..." See, I.M. 

Hollister. LLC v. Architectural Access Board. The witness also "... noted that other Hollister stores had accessible central 

entrances that preserved the "feel" of the porch entrance but allowed disabled patrons to have "the same experience as the 

general able-bodied public." Id. 
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The AA board determined, based upon this testimony and the project design offered that there was substantial 

evidence to support a finding that compliance with the regulations would have a "substantial benefit." The board was 

therefore precluded from considering any compliance cost factors in deciding on a variance. The variance was denied, and the 

denial was upheld during judicial review. While the Court did consider the potential compliance 'vagueness' that would 

created by issuing a decision based upon the testimony of one disabled lay witness, the Court recognized that any vagueness 

argument, as recognized in the dissent to an Appeals Court Case below, was mitigated by the board's consideration, in its 

analysis, of design features that supported a "substantial benefit". See, l.M. Hollister. LLC v. Architectural Access Board, fn. 

26.. Therefore, the board did not abuse its discretion and had substantial evidence to support is decision. 

However, the unanswered question here is the impact opposing testimony may have had on this decision. Had 

Hollister offered the testimony of experts or other disabled patrons or persons, would the presence of "substantial evidence" 

still exist for a finding of the "substantial benefit to disabled persons" that ultimately resulted in the denial of Hollister's 

variance and its affirmation by the Court. Our office specializes in complex code compliance matters, and we welcome the 

chance to work with you on these issues. 

Successful Summary Judgment Decision Obtained 
For Commercial Real Estate Litigation Clients 

Our office obtained a favorable pre-trial Summary Judgment Decision for the clients, a pair of commercial real estate 

owners, and defeated the Plaintiff-buyer's cross motion for breach of contract, declaratory relief and specific performance. As 

a result, the Sellers avoided the cost of a trial and can now sell the property to the intended third party buyer. The Plaintiff-

buyer claimed Sellers' undisputed acceptance of an offer to purchase certain real estate was binding and enforceable for the 

actual sale of that property. The case involved some important lessons for commercial real estate professionals. 

We argued that a zoning contingency in the offer to purchase was a material and not a "ministerial" term. The 

existence of this term precluded the enforceability of the offer to purchase as a binding agreement to sell the property. We 

argued that it was illogical to think the Buyer and Seller had a present intent to be bound to a real estate sales agreement 

when, at the time the offer was accepted, no one knew if the Buyer's intended use of that property was even possible under the 

applicable zoning. Further, the negotiation of deal terms subsequent to the P&S deadline did not waive the time is of the 

essence provision or allow for any effective or binding amendment to the deal because the parties were negotiating an entirely 

new offer, not merely modifying the initial executed offer. The email exchanges of new draft offers could not constitute the 

requisite offer and acceptance by both Buyer and Seller, especially under the Statute of Frauds. 

The Middlesex County Superior Court (Krupp, J) agreed with the Seller's arguments on Summary Judgment and issued an 

order allowing the Sellers to convey the premises to the Intervening Plaintiff in this matter, PAAV, LLC v. Dunlap. The matter 
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was litigated by Kevin J. Joyce in association with John J. Dorsey, Jr., Esquire, and counsel for the Intervening Plaintiff, Colleen 

Cook, Esquire of Nydstrom, Beckman and Paris. 

The successful summary judgment decision came at an important time regarding the legal rights of the parties in a 

real estate transaction. Soon after we obtained the decision from the Superior Court, the Supreme Judicial Court in another 

case issued additional guidance on the specific performance remedies under a real estate contract. In K.G.M. Custom Homes. 

Inc. v. Proskv. the SJC held a non-breaching party to a real estate agreement is entitled to elect its remedies, even if it has not 

requested liquidated damages in the complaint. Electing remedies was "particularly appropriate" in this case where the non

breaching party sought specific performance, but instead elected liquidated damages as a remedy at trial after realizing the 

sale price established by the Court would have been far more than the sale price under the agreement. The Court authorized 

the non-breaching party to elect its remedies for liquidated damages even though it had not amended its compliant to seek 

this relief. 

CITY OF BOSTON MAYOR MARTIN J. WALSH INCREASES FREQUENCY OF 
BOSTON ZONING BOARD OF APPEAL HEARINGS 

The frequency of Zoning Board of Appeal hearings recently received a boost from City of Boston Mayor Martin J. 

Walsh's administration. In August, the ZBA hearings were expanded to full 

day hearings, instead of just one half day of hearings. A full day of hearings 

will be held every other Tuesday "until further notice". Citizens can also now 

access these hearings, if unable to attend, via Comcast ch. 24 or RCN ch. 13, 

and on the web at: http://www.cityofboston.gov/cable/live.asp. Any person 

or entity seeking to offer testimony before the ZBA can also send a letter that 

may be read into the record at the hearing. The new schedule will reduce the 

waiting time between the clay a ZBA application is filed and the hearing date. 

The ZBA is charged with hearing appeals from all person aggrieved 

by decisions of the City's building officials. Appeals include both zoning and 

building code appeals, although there is an option to bring Building Code 

appeals to the State Building Code Board of Appeals. It is important to 

remember that the ZBA is open not only to those seeking variances from 

r 
BRA Announces More Improvements to 
ZBA with the Design Review Pnhliratinn 

The BRA has issued a new six-page 
handout to help guide small residential and 
commercial projects through the design 
review process required of certain ZBA cases. 
The document outlines the role of design 
review in the ZBA process. In summary, 
design review examines exterior property 
changes in a proposed project for any impact 
on, and conformance with, the surrounding 
neighborhood design. 

As part of the BRA's customer 
service improvement effort, the BRA has 
committed to a project applicant 
correspondence response within five business 
days, and a response to phone calls within one 
business day. You can obtain the publication 
on-line at bostonredevelopmentauthority.org 

zoning or building code requirements, but also to anyone who may be 

"aggrieved" by the issuance of a permit or a certificate of occupancy as well. Please feel free to contact us if you have any 

questions or needs involving commercial permitting or ZBA matters. 
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